PAGE  
7

4.0 EVALUATION

The purpose of this phase in the contracting process is to evaluate all proposals received in response to your solicitation in a manner consistent with the evaluation factors set forth in Section M of the solicitation; identify the strengths, weaknesses, significant weaknesses, and deficiencies contained in the proposals; and provide a sound basis for the source selection authority (SSA) or procuring contracting officer (PCO) to make an informed and defensible award decision that, in their estimation, provides the greatest overall benefit in response to the requirement.

This section has been prepared to help explain the evaluation process.  Although the ultimate responsibility for conducting a proper evaluation lies with the PCO and Contracts Specialist within SPAWAR 02, Program Offices play a significant role in source selections and debriefings.   

Please be mindful that this phase is extremely sensitive – proprietary information, both technical and cost, is now in your hands. Follow all guidelines and instructions provided by your PCO, Contracts Specialist, and Counsel. And when in doubt, ask! 

4.1 Source Selection Process
4.2 Source Selection Participants
4.2.1 Using Contractor Support in an Evaluation
4.3 Oral Presentations
4.4 Conducting the Evaluation
4.5 Award Without Discussions
4.6 Establish Competitive Range and Hold Discussions
4.6.1 Competitive Range
4.6.2 Discussions
4.7 Debriefings
4.7.1 Pre-Award Debriefings
4.7.2 Post-Award Debriefings
4.7.3 Debriefing Memorandum
4.8 Field Pricing Assistance
4.9 Final Proposal Revisions
4.10 Completion of Source Selection Reports
4.11 Business Clearances
4.11.1 EEO Compliance
The following SCPPM Documents are referenced in this section:  

· Source Selection Process
· Final Proposal Revisions
· Debriefings
· Field Pricing Assistance
· Business Clearances
· Contract Review Boards
· EEO Compliance
4.1 Source Selection Process

After all proposals have been submitted, the source selection process commences to meet the following objectives:

· Select the offeror whose proposal is considered to be the “best value” to the Government.

· Ensure the impartial, equitable, and comprehensive evaluation of offerors’ proposals.

· Document a rational basis for the selection decision so that you may defend that decision in the event of a bid protest.

Source Selection Steps

1. The Program Office identifies the source selection participants.

2. The PCO and Program Office develop and review the solicitation, including proposal preparation instructions (Section L) and a description of the basis for proposal evaluations (Section M). (See CMPG 2.7.2.11 and 2.7.2.12)

3. For competitive procurements, the Program Office develops and obtains approval of the Source Selection Plan (SSP). (See CMPG 2.8.) 

4. The PCO releases the final solicitation.

5. Source selection participants receive and evaluate proposals in accordance with the SSP. 

6. The PCO awards without discussions or the PCO and Source Selection Authority (SSA) establish a competitive range, hold discussions with all offerors in that range, and issue request for final proposal revisions. (See CMPG 4.4-4.9.)

7. The PCO/Contracts Specialist may request field pricing assistance. (See CMPG 4.8.) 

8. The SSA and PCO select the most advantageous offer, provide required notifications and announcements, and make award. (See CMPG 5.2-5.3.)

9. The PCO and Program Office debrief unsuccessful offerors. (See CMPG 5.1.)

10. The PCO and Program Office record and report lessons learned.

Actions Critical to a Successful Source Selection

· Staff the Source Selection Advisory Council (SSAC), Source Selection Evaluation Board (SSEB), and Cost Evaluation Team (CET) with the best personnel available who possess the skills appropriate to the acquisition. (See CMPG 4.2.)

· Develop, structure, and define a) the evaluation factors and their related adjectival definitions to suit the acquisition and b) proposal instructions to enable offerors to address those factors.     

· Develop a detailed schedule, blocking out sufficient time for all SSAC/SSEB/CET members to complete the evaluation.

· Thoroughly train the SSAC/SSEB/CET members prior to commencing proposal evaluation.

Briefing Source Selection Personnel
Prior to the commencement of an evaluation, your Legal Advisor will brief the source selection team members collectively on the rules and regulations supporting a legal and sound selection process. This training (ranging from 1-2 hours depending upon the complexity of the source selection) usually occurs within days after receipt of proposals.  
4.2 Source Selection Participants

This section introduces the personnel and groups involved in a source selection and describes their individual duties and responsibilities.

Source Selection Authority (SSA)
The SSA is the individual responsible for the final source selection decision.  According to SECNAVINST 5000.2B, paragraph 5.9, ASN (RD&A) for assigned ACAT IA programs, and PEOs, SYSCOM Commanders, and DRPMs for their assigned ACAT I, IA and II programs shall be the SSA unless otherwise specified by USD (AT&L), ASD (NII) for ACAT IA programs, SECNAV, or ASN (RD&A). ACAT II responsibility may be delegated to a flag officer or SES civilian.  

With respect to PEO (C4I & Space) acquisitions, by memorandum dated 21 July 2003, PEO (C4I & Space) has assumed SSA responsibilities for all ACAT programs assigned to him and retains the option to delegate ACAT II, III, and IV responsibilities under appropriate circumstances.      (Contact PEO (Space) and PEO (LMW) for further guidance regarding SSA instruction for their acquisitions.)

For other than ACAT acquisitions, the SSA will normally be the Contracts Directorate (SPAWAR 02) Branch Head or Contracting Officer.  

Source Selection Advisory Council (SSAC)

The SSAC consists of a chair and other military and civilian personnel appointed by the SSA to act as his/her advisors throughout the source selection process. The source selection duties of SSAC members must take precedence over their normal duties. For further details regarding the SSAC’s specific responsibilities, see the Model SSP.
Source Selection Evaluation Board (SSEB)

The SSEB consists of a chair and other qualified Government personnel appointed by the Chair of the SSAC to evaluate the non-cost/price portions of offerors’ proposals consistent with the SSP and Sections L/M of the solicitation. The source selection duties of SSEB members must take precedence over their normal duties. It is desirable that both the personnel on the SSEB and those who advise the SSEB have previous experience in similar or related programs in order to provide mature judgment and expertise in the evaluation process. In particular, the members of the SSEB should be the same individuals who drafted the Statement of Work, Performance Specification, and Sections L/M of the solicitation. In general, the more complex the procurement, the more detailed the evaluation will be; the more detailed the evaluation, the greater the number of SSEB members.  

To make the evaluation process more efficient, the chair of the SSEB should sequester the members of the SSEB.  For further details regarding the SSEB’s specific responsibilities, see the Model SSP. 

Cost Evaluation Team (CET)

The CET consists of a chair and other qualified Government personnel appointed by the Chair of the CET to evaluate the cost/price portions of offerors’ proposals consistent with the SSP and Sections L/M of the solicitation. The source selection duties of CET members must take precedence over their normal duties. It is the Program Manager’s responsibility to decide who will be the CET chair as well as the members of the CET. It is highly desirable that both the personnel on the CET and those who advise the CET have previous experience in similar or related programs in order to provide mature judgment and expertise in the evaluation process. In particular, the members of the CET should be the same individuals who drafted Sections L/M of the solicitation. For cost-reimbursable procurements it is advisable to have at least one member of the CET possess technical expertise in the subject matter of the acquisition (e.g., Program Office employee) so that that employee may assist the remaining members (e.g., PCO, Contract Specialist, DCAA auditors) in conducting a proper cost realism analysis of proposals. In general, the more complex the procurement, the more detailed the evaluation will be; the more detailed the evaluation, the greater the number of CET members.    

To make the evaluation process more efficient, the chair of the CET should sequester the members of the CET. For further details regarding the CET’s specific responsibilities, see the Model SSP.  

Procuring Contracting Officer (PCO)

The PCO is responsible for preparing solicitations and contracts, conducting any clarification/communication/discussion sessions with offerors, fulfilling all other duties required by the FAR/DFARS/NMCARS/NMCAG, and awarding the resulting contracts.  For further details regarding the PCO’s specific responsibilities, see the Model SSP.  

Legal Advisor    

The legal advisor is responsible for reviewing the solicitation and SSP for legal sufficiency prior to its issuance; providing advice to the SSA, SSAC, CET, and PCO during source selection; attending oral presentations; reviewing all documents that compose the source selection record for form and content prior to award; reviewing the proposed contract(s) for form and content prior to award; and participating in the “dry run”/”murder board” and actual debriefings and defending the resulting award(s) against any bid protests.  For further details regarding the Legal Advisor’s specific responsibilities, see the Model SSP. 
Support Contractors 

Although it is permissible to use contractor personnel to support the source selection process, their use should be minimized. There are various restrictions on the use of contractor personnel in such a capacity that are located in 41 U.S.C. § 419, FAR 37.203 - 37.205, NMCARS 5215.305(a)(2)(90), SECNAVINST 4200.31C and OMB Circular A-11 § 83.7. Continue reading CMPG 4.2.1 for a summary of these restrictions as well as more information on the use of support contractors during the evaluation process. 

4.2.1 Using Support Contractors in an Evaluation

By statute, contractors may not be paid for services to conduct evaluations or analyses of any aspect of a proposal submitted for an initial contract award unless a written Determination and Findings (D&F) is made by SPAWAR 00 regarding their use or the contractor is a Federally Funded Research and Development Center (FFRDC).  In other words, paying a non-FFRDC support contractor that has provided such services in the absence of a D&F could be construed as an Anti-Deficiency Act violation – because if no D&F was executed then no appropriation could have been properly used to pay for such services. (See CMPG 2.6.3)

Again, a D&F is required to use contractor personnel if those contractor personnel are not being furnished by an FFRDC.  Experience indicates that it usually takes months to gather the appropriate documentation, draft the requisite D&F, and obtain approval of that D&F by SPAWAR 00. Therefore, if the Program Office contemplates using contractor personnel in such a capacity, it should inform the PCO and the Legal Advisor as early in the acquisition process as possible – preferably at the Contract Planning Conference (CPC) – so adequate lead time will exist to obtain the requisite approval. The D&F must be signed by SPAWAR 00 prior to release of the solicitation.  

The D&F must state that, for each evaluation or analysis of proposals, sufficient personnel with the requisite training and capabilities are unavailable during the time when the source selection is expected to occur to perform the evaluation or analysis of proposals submitted for the acquisition. The factors that must be considered before SPAWAR 00 can make that determination include: 1) the administrative cost/time associated with conducting the search, the dollar value of the procurement, and other costs (e.g., travel costs involved in the use of such agency personnel), and 2) the needs of the Federal agencies to make management decisions on the best use of available personnel in performing the agency’s mission.  

Irrespective of whether contractor personnel are to be furnished by an FFRDC, they may be used only where a specific area of expertise is required to conduct the evaluation but is unavailable within the Government to support the source selection. They may be used only in an advisory capacity (i.e., they cannot rank or recommend one proposal over another, assign any ratings or numerical scores, or otherwise act in a decision making capacity) and offerors must be advised of that fact in the solicitation and must grant the Government permission to permit their proposals to be seen by those support contractors. In addition such proposal evaluation services must be provided under a contract whose statement of work (SOW) – and, if the contract is an ID/IQ contract, task order SOW – provides specific and detailed descriptions of the advisory proposal evaluation services to be provided.

Irrespective of whether contractor personnel are to be furnished by an FFRDC, they may only be paid to provide proposal evaluation services in an advisory capacity using funds appropriate for advisory and assistance services, i.e., OMB Object Class Code 25.1 (“Advisory and Assistance Services”).  For further details, contact SPAWAR 01.

Irrespective of whether contractor personnel are to be furnished by an FFRDC, the PCO and the Legal Advisor should ensure that no Organizational Conflicts of Interest (OCI) exist between the contractor whose personnel are proposed to be tasked to provide proposal evaluation services and any potential offerors or their prospective subcontractors.  In that regard, the support contractor’s contract must contain an approved OCI clause sufficient to ensure that the support contractor will not be a subcontractor at any tier for the acquisition in question.  (Note that because of their special status as an FFRDC, see FAR 35.017(a)(2), FFRDCs are prohibited from doing business with the private sector.  Therefore, the probability that an OCI situation exists with respect to the use of FFRDC personnel is low.)  For details regarding OCI, visit the SCPPM module Organizational Conflict of Interest and CMPG Section 2.2.   

It is advisable for Program Offices to create a file that contains all documentation that supports every assertion made in the D&F (e.g., copies of e-mails received from other federal agencies responding to the program office’s request for assistance in proposal evaluation, copies of excerpts from support contractor contracts/task orders containing relevant SOW paragraphs and OCI clauses).  It is not necessary for program offices to contact every single federal agency to determine whether those agencies can provide Government personnel for proposal evaluation within the requisite timeframe.  Program offices are required, however, to conduct a diligent search with the Federal agencies most likely to have personnel possessing the requisite expertise.  To prevent creating an OCI situation, program offices should not to task their support contractors to obtain the requisite supporting documentation and finalize the D&F – such work should only be done by Government employees.           

The following is a list of Federal agencies that should be contacted – depending upon the acquisition in question – to determine whether they can provide Government employees as evaluators for that acquisition:

· NAVSEA

· NAVAIR

· USMC

· CNO OPNAV N61

· Naval Cost Analysis Division (NCAD/FMB-6)
· Naval Facility Center

· Naval Satellite Operation Center

· US Air Force Electronics Systems Command

· US Air Force Space and Missile Systems Center

· US Army Communications-Electronics Command
· US Army MILSATCOM Program Office

· Joint Tactical Radio Systems Joint Program Office

· Joint Satellite Operation Center (JSOC)

· US Strategic Command

· Defense Information Systems Agency

· National Security Agency

· US Coast Guard, and any other relevant subdivisions of the Department of Homeland Security

· Federal Aviation Administration

As you can see, a fair amount of work is required to use support contractors to provide advisory proposal evaluation services.  Therefore, to assist program offices in using support contractor personnel furnished by non-FFRDCs to assist the Government in evaluating proposals, the SPAWAR Office of Counsel created a D&F template for such situations.  

4.3 Oral Presentations
Although oral presentations have been used by Federal agencies during source selections for almost a decade, their use has become more popular in recent years. There are no prohibitions against the use of oral presentations for the acquisition of any supply or service.  

The Office of Federal Procurement Policy’s (OFPP) Guidelines for the Use of Oral Presentations (February 1996) handbook states that 

The use of oral presentation techniques . . . allows for greater “face-to-face” interaction between buyers . . . and sellers . . . during the proposal evaluation and selection processes.  Through an oral presentation, Government evaluators, focusing more on personal interaction between the proposed key personnel, often gain a view of the offeror’s key personnel by witnessing how they present themselves, how they work together, and how they communicate technical information to Government personnel.  Where key personnel, such as the Project Manager, are critical to the success of the acquisition, it allows for essentially a “job interview” of the proposed individual. . . .

That handbook also states, however, that

[o]ral presentations are most useful when there is a clear and reasonably complete statement of the Government’s requirements, and the technical and management information requested is neither voluminous nor highly complex [emphasis added].

In other words, OFPP believes that oral presentations are more appropriate “where information can be conveyed in a more meaningful and efficient way through verbal means.”  

Oral Presentation: Appropriate or Not Appropriate?

Given this guidance, when would oral presentations be appropriate?  Oral presentations would be appropriate where the Government is acquiring advisory and assistance support services.  Under such circumstances, the oral presentation can be effectively used to determine the offeror’s technical acceptability.  For example, the Government could give an offeror a  “pop-quiz” sample task and a certain number of hours within which to present its solution to that sample task.  As mentioned, in this context the oral presentation can become a type of job interview (in this regard, FAR 15.102(a) states that “[o]ral presentations provide an opportunity for dialogue among the parties”) where the emphasis is on ascertaining the abilities and demeanor of the offeror’s proposed personnel – as long as the oral presentation stays within the parameters described later in this section.  

In contrast, reasonable people can disagree regarding whether oral presentations are appropriate for the acquisition of complex equipment or software.  Such source selections invariably require evaluators to understand and evaluate sophisticated technical approaches based upon complicated mathematical information or physical phenomena ​– described by the offerors’ aeronautical/mechanical/electrical engineers and computer scientists – that ordinarily must be written down and could take weeks (if not months) to carefully analyze.  

It is asking a great deal of evaluators to listen to, and properly evaluate, the contents of an offeror’s oral presentation for complex equipment or software acquisitions – because, in general, it is easier for human beings to comprehend information they receive in writing as opposed to that which they hear.  It is acknowledged that, consistent with FAR 15.102(e), all SPAWAR oral presentations are videotaped and thus a record exists of what was said.  (Note:  In the event other than Government employees are operating the video camera, the same rules that apply to support contractor evaluation advisors, minus the D&F requirements, apply).  But it may require evaluators as much (if not more) time to find and repeatedly listen to relevant excerpts from a videotape than it would have taken them to review an offeror’s written technical approach containing complicated information – assuming the audio is not garbled.  
What Should Be Included in an Oral Presentation? 

After having determined whether oral presentations are appropriate for a particular acquisition, the next question to be answered is what part of the offeror’s proposal should be submitted to the Government via an oral presentation.  In theory, much of the offeror’s proposal may be submitted as part of its oral presentation.  In this regard, FAR 15.102(c) states that information pertaining to areas such as an offeror’s capability, past performance, work plans or approaches, staffing resources, transition plans, or sample tasks (or other types of tests) may be suitable for oral presentations.  

In contrast, FAR 15.102(b) states that certifications, representations, and a signed offer sheet (including any exceptions to the Government’s terms and conditions) must be submitted in writing.  Similarly, as counseled by OFPP, an offeror’s cost/price proposal must be submitted in writing.   

FAR 15.102(c) states that, in deciding what information to obtain through an oral presentation, the Government should consider the following:
1. The Government’s ability to adequately evaluate the information;
2. The need to incorporate any information into the resultant contract;

3. The impact on the efficiency of the acquisition; and

4. The impact (including cost) on small businesses.  In considering the costs of oral presentations, contracting officers should also consider alternatives to on-site oral presentations (e.g. teleconferencing or video teleconferencing).

When Should the Oral Presentation Occur?

After having determined what part of the offeror’s proposal should be submitted to the Government via an oral presentation, the next question to be answered is when should the oral presentations occur?  The significance of the answer to this question is reflected in the following quotation from FAR 15.102(g):  “If, during an oral presentation, the Government conducts discussions (see FAR 15.306(d) [described in CMPG 4.3], the Government must comply with FAR 15.306 and FAR 15.307).” And behind that innocuous sentence lies a trap for the unwary. 

If, for example, oral presentations will occur after the establishment of a competitive range, then there is a much broader range of questions that evaluators can (and in some cases must) ask the offeror – because then the Government can conduct “discussions.”  Under such circumstances, the oral presentation can become an extensive impromptu question-and-answer session that can be of great benefit to the Government in quickly determining the technical acceptability of an offeror’s proposal.    

In contrast, if oral presentations will occur either prior to establishment of a competitive range, or if the Government contemplates awarding without discussions, then for the most part the type of questions that the Government may pose to the offeror during oral presentations is limited to so-called “clarification” questions.  (The only exception would be if the Government wishes to engage in “communications” with offerors – but that approach presupposes the Government will establish a competitive range.)  FAR 15.306(a)(2) provides the following examples of such questions:  (1) relevance of an offeror’s past performance information, (2) adverse past performance information to which the offeror has not previously had an opportunity to respond, and (3) questions that permit the offeror to resolve “minor” or “clerical” errors.

There are very few Government Accountability Office (GAO) bid protests decisions that discuss whether a question an agency posed to an offeror – irrespective of whether the question was posed during an oral presentation – was a permissible “clarification” question or whether it was a “discussion” question for which the agency should have first established a competitive range before posing that question to an offeror.  Basically, the issue boils down to whether the question posed by the Government permitted an offeror to revise or modify its proposal.  If so, the Government impermissibly conducted “discussions” with that offeror before establishing a competitive range and the Government should have had “meaningful” discussions with that offeror and all other offerors in the competitive ranged – but failed to do so.  Under such circumstances, if an unsuccessful offeror protests that Government conduct, GAO or the Court of Federal Claims would probably sustain the bid protest – and the agency will then have to terminate for convenience, formally establish a competitive range, conduct discussions, request/receive/evaluate final proposal revisions, and make a new award decision.  

As can be seen, the posing of even one innocuously worded question by the Government to an offeror during an oral presentation where the Government intends to award without discussions might open a Pandora’s Box that could seriously disrupt the Government’s ability to obtain its requirements in a timely manner.  Merely labeling a particular question – by using a statement to that effect in the solicitation, stating so at the time the question is posed, and/or asserting so after a bid protest is filed – as a “clarification” question probably does not solve the problem.  In other words, if the content of the question “walks” like an opportunity for an offeror to revise or modify their proposal and “quacks” like an opportunity for an offeror to revise or modify their proposal, GAO and/or the Court of Federal Claims (the other bid protest forum) will probably characterize that question as a “discussion” question.  

And remember:  Even if the Government carefully phrases its question in such a manner that it intended to pose a “clarification” question, it will not know whether its attempt has succeeded until the offeror answers that question.  Unfortunately, the offeror may take the opportunity to answer the question in such a manner that in so doing it revises or modifies its proposal.  Of course, by that time it will be too late to stuff the proverbial genie (i.e., retract the question) back into the bottle – the damage will have been done.   

What Types of Questions Are Acceptable During Oral Presentations?

So, what types of questions would pass muster as “clarification” questions?  Frankly, the few bid protest decisions that discuss this topic do not shed much helpful light on the subject.  Therefore, the following examples are provided as guidance only – ultimately, it is the responsibility of the PCO, in consultation with the assigned program attorney, who will decide which questions will be posed to offerors during their oral presentations:
· Example of minor/clerical error:  “Slide 15 of your oral presentation slides says 

25.7 decibels.  Slide 17 of your oral presentation slides says 257 decibels. 

Please clarify this apparent inconsistency.”
· Example of adverse past performance:  “Slide 37 of your oral presentation

slides states that you worked on the CYBER contract.  We have been informed

that you received a Show Cause Notice during the time you worked on that

contract because you failed to deliver the equipment in accordance with the

delivery schedule.  Did you believe the Government was justified in issuing 

such a Notice?  If not, why not?”

· Example of relevancy of past performance:  “Slide 28 of your oral

presentations slides indicates that you worked on the CYBER contract.  But the

description you provided in your proposal of the work you performed on that

contract doesn’t appear to be similar to that the Statement of Objectives

appended to this solicitation will require you to perform after award.  Can you please

clarify why you believe the work you did performing the CYBER contract is

similar to that you would be expected to perform under this contract?”

· “Which specific page of your proposal contains X?”

Solicitation Requirements Regarding Oral Presentations

Your solicitation must contain certain information regarding the manner in which oral presentations will be conducted if they are included in the evaluation process.  FAR 15.102(d) states that solicitations may describe the following:

· The types of information to be presented orally and the associated evaluation factors that will be used.

· The qualifications for personnel that will be required to provide the oral presentation(s).

· The requirements for, and any limitations and/or prohibitions on, the use of written material or other media to supplement the oral presentations.

· The location, date, and time for oral presentations.

· The restrictions governing the time permitted for each oral presentation. 

· The scope of exchanges that may occur between the Government’s participants and the offeror’s representatives as part of the oral presentations, including whether or not discussions (FAR 15.306(d)) will be permitted during oral presentations.

Conclusion

Oral presentations can be a very powerful tool in helping the Government determine which offeror has proposed the greatest overall benefit in response to the requirement. But if used incorrectly, conducting oral presentations can result in either a delayed award or an award to the wrong offeror. 

Just remember the following: 

1. First, decide whether oral presentations are appropriate for your particular acquisition.

2. If oral presentations are deemed appropriate, determine what type of information should be included in the oral presentations.

3. Next, ensure that the solicitation provides the right information to offerors so they may structure their oral presentations accordingly.

4. Finally, establish what permissible questions may be posed during a question-and-answer session. 

4.4 Conducting the Evaluation 
The PCO should provide each SSAC/SSEB/CET member with a copy of the solicitation and SSP far enough in advance of the date set for receipt of proposals so that they may familiarize themselves with those documents.  After receipt of proposals, the PCO convenes a meeting with all the evaluators. The purpose of the meeting is to (1) provide guidance to members of the evaluation team regarding how to evaluate proposals received and (2) sensitize those members to the absolute necessity to not release source selection sensitive material to unauthorized persons.  

First, each member of the SSAC, SSEB, and/or CET must submit an OGE Form 450 (“Confidential Financial Disclosure Report”)/SF278 (“Executive Branch Personnel Public Financial Disclosure Report”) to their immediate supervisor. If any member of the evaluation team is not an employee of SPAWAR or SPAWAR supported PEOs and DRPMs, he/she shall provide a copy of their OGE Form 450/SF278 to the PCO for inclusion in the official contract file. Each member should also sign a Non-Disclosure Statement.  

Each evaluator should be given an evaluation form/score sheet listing the evaluation factors and rating areas for each factor (and subfactor). The specific procedures to be used in a given source selection are contained in the solicitation and the SSP. When evaluating proposals, you will start at the lowest level of the criteria hierarchy (e.g., the sub-subfactors) and aggregate evaluation results upward (e.g., the subfactor and factor level, respectively). SSEB/CET members should compare each proposal against the solicitation and the evaluation factors contained in Section M – members should not compare proposals against each other. Only the SSAC and the SSA should compare proposals against each other. (The procedures described in this section apply to both the initial evaluation of proposals as well as to the evaluation of final proposal revisions.)  

After each member of the SSEB has completed his/her evaluation of proposals by filling out their individual score sheets, the SSEB should meet to discuss those individual evaluations to ensure a common evaluation baseline. The purpose of that meeting (or meetings) is to arrive at a consensus among the members of the evaluation team regarding the strengths, weaknesses, significant weaknesses, and deficiencies contained in each offeror’s proposal with respect to each sub-subfactor, subfactor, and factor listed in Section M of the solicitation and to collectively assign adjectival ratings for each evaluation factor and subfactor.  

To prevent violations of the Trade Secrets Act, Economic Espionage Act and/or the Procurement Integrity Act, the following rules of conduct (which are contained in the Model SSP) apply to all source selections: 

· Do not discuss proposals, findings, recommendations, etc., outside working places or within hearing range of individuals not participating in the source selection.

· Do not assume it is safe to discuss the source selection because you are among Government employees or in Government buildings.

· Do not accept an invitation from an offeror or any of its personnel to participate in any event/function, regardless of how remote it may be from the source selection process, without consulting and obtaining approval of the Legal Advisor.  Standards of conduct/conflict of interest questions should be referred to the Legal Advisor as soon as they arise. 

· Do not discuss any part of the source selection with anyone not a member of the source selection team, even after announcement of a winning contractor.  This rule applies regardless of the rank or position of the inquirer, except with written permission of the SSAC Chairperson and the PCO.

· Do not discuss the procurement with any person not part of the source selection team. Do not confirm your participation in the evaluation, the number or identities of evaluators, the number or identities of offerors, or any other information related to the procurement, no matter how innocuous or trivial it may seem.  Any contacts from persons not involved in the source selection process should be reported immediately to the SSAC Chairperson and the PCO.

· Execute a “Statement of Non-Disclosure and Statement of Financial Interest” that is attached to the SSP.

The following are some tips that, if implemented, should decrease the potential for an inadvertent release of source selection sensitive material: 

· The workspaces used for the evaluation should be secured in terms of privacy and controlled access.

· All evaluation reports should be labeled “Source Selection Sensitive – See FAR 3.104.” 

· Prior to award, all working papers/rough drafts that are not required for retention in the official contract file should be shredded or placed in a burn bag for immediate destruction.

· All documentation within the work area must be secured at all times that it is not under the direct control of authorized persons.   

· The use of e-mail to send/receive any source selection sensitive information should be restricted to the maximum practicable extent.  Better yet, do not use e-mail at all.

If at any time during the source selection an evaluator becomes aware that there has been an unauthorized release of source selection sensitive information, that evaluator should inform the relevant chair of his/her evaluation board, the PCO, and the assigned Legal Advisor.

4.5 Award Without Discussions

After evaluating all offers, the Government may be ready to make an award. Award may be made without discussions if the solicitation explicitly states that the Government intends to evaluate proposals and make award without discussions. This requirement is satisfied by the inclusion of FAR 52.215-1 (“Instructions to Offerors – Competitive Acquisition”) into Section L of the solicitation. 

In accordance with FAR 15.306(a)(2), the Government may still engage in “clarifications” with offerors even if it intends to award without discussions.  As stated in CPMG 4.3, however, the types of questions the FAR indicates are permissible clarification questions – e.g., relevance of past performance, adverse past performance information to which the offeror has not previously had an opportunity to respond, minor/clerical errors) – are not many; and the bid protest decisions issued by GAO that discuss this matter are not particularly illuminating.  In any event, clarifications cannot permit the offeror to revise or modify its proposal.     

If your SSA and PCO choose to award without conducting discussions, you may jump to CMPG 4.8, Field Pricing Assistance.  

To learn more about establishing a competitive range, conducting discussions, and receiving final proposal revisions, check out CMPG 4.6, and 4.9. 

4.6 Establish Competitive Range and Hold Discussions

FAR 15.306(d) states that in either a competitive or sole source environment, the Government may choose to enter into negotiations with an offeror (or offerors) with the intent of permitting that offeror (or those offerors) an opportunity to revise or modify their proposals.  When negotiations are conducted in a competitive acquisition, they take place after establishment of the “competitive range” and are called “discussions.”  These concepts are discussed in greater detail in CMPG 4.6.1 and 4.6.2. 

4.6.1 Competitive Range

During the evaluation process, the Government may determine a need to conduct discussions with offerors.  Before it conducts discussions, however, the Government must establish a “competitive range.”  In general, a competitive range should be established only after the Government has evaluated each proposal in accordance with all evaluation factors in the solicitation, including cost/price.  

That is not to say, however, that the Government must under all circumstances consider the offeror’s proposed cost/price before it eliminates that proposal from the competitive range.  The Government may eliminate an offeror’s proposal from the competitive range without evaluating that offeror’s proposed cost/price if the Government determines that the offeror’s proposal is “technically unacceptable” (e.g., the offeror’s technical proposal contained one or more deficiencies or failed to meet a material solicitation requirement).  Under such circumstances, the offeror’s proposed cost/price becomes irrelevant.  

In any event, the Government’s failure to properly establish a competitive range may have the following consequences: 

· Offerors improperly eliminated from the competitive range could file bid protests.

· Offerors that should have been included in the competitive range were not and, in retrospect, could have revised or modified their proposals to such an extent that their  proposals would have been the best value to the Government.

· Offerors who are not likely to be selected for award had to continue expending bid and proposal costs on a competition they had no reasonable chance of being awarded instead of shifting their bid and proposal costs to competitions in which they have a better chance for success.  
Therefore, the PCO and the SSA must take care in establishing the competitive range.  

So, what is the standard for including offerors’ proposals into the competitive range?  FAR 15.306(c) states that the competitive range shall consist of “all of the most highly rated proposals,” i.e., “the number at which an efficient competition can be conducted.”  But this language doesn’t really provide much guidance as to what criteria the PCO and the SSA should use to satisfy this standard.  Accordingly, here are some suggested factors to use in determining whether a proposal is one of the most highly rated and should be included in the number at which an efficient competition can be conducted:

· Whether a “clean break” exists between proposals to be included in the competitive range and those that will not be included. For example, when the former are substantially stronger in various areas associated with non-cost/price evaluation criteria than the latter.  

· The number of initial proposals received.  Note that even if a large number of proposals are received, they all may still be the most highly rated; under such circumstances, all proposals should be included in the competitive range.  

· Expected dollar value of the award(s).

· Complexity of the acquisition and solutions proposed.

· Other relevant matters consistent with the need to obtain the best value. 

Note that it is permissible to establish a competitive range of one as long as that offeror is the only technically acceptable offeror or has submitted a proposal that is substantially superior to all other proposals submitted to the Government.

Irrespective of how many proposals are included in the competitive range, the SSA and the PCO must determine which are the most highly rated proposals, and the PCO must document that determination and its supporting rationale. In accordance with FAR 15.503(a), the PCO must then notify in writing the offerors whose proposals do not fall within the competitive range that they have been eliminated from consideration for award, state the basis for that determination, and state that a proposal revision will not be considered.  Such offerors are then entitled to a pre-award debriefing should they so desire. (See CMPG 4.7.1)

Sometimes it is necessary to further reduce the competitive range after discussions have begun because one or more offerors are no longer considered to be among the most highly rated offerors being considered for award. The same procedures already discussed apply to such situations; namely, the PCO and SSA must document that revised competitive range determination and its supporting rationale, notify that offeror (or offerors) of that fact, and offer those offerors a pre-award debriefing.

4.6.2 Discussions

“Discussions” are negotiations that occur after establishment of the competitive range that permit the offeror to revise or modify its proposal.  Discussions are tailored to each offeror’s proposal and must be conducted by the PCO with each offeror within the competitive range.

Why hold discussions? The primary reason for discussions is to give the offerors an opportunity to correct any perceived weakness in their proposal that would preclude award without discussions.  
According to FAR 15.306(d)(2), the primary objective of discussions is to maximize the Government’s ability to obtain best value, based on the requirement and the evaluation factors set forth in the solicitation. During discussions the PCO must, at a minimum, indicate to or discuss with each offeror still being considered for award deficiencies, significant weaknesses, and adverse past performance information to which the offeror has not yet had an opportunity to respond. The PCO may also discuss other aspects of the offeror’s proposal that could, in the opinion of the contracting officer, be altered or explained to enhance materially the proposal’s potential for award. To that end, in cases where the solicitation states that evaluation credit would be given for technical solutions exceeding any mandatory minimums, the Government may negotiate with offerors for increased performance beyond stated minimums or may suggest to offerors that have exceeded minimums that their proposals would be more competitive if the excesses were removed resulting in a price decrease.  Government personnel should not, however, engage in conduct during discussions that favors one offeror over another, reveal an offeror’s technical solution or that offeror’s intellectual property to another offeror, or reveal an offeror’s price without that offeror’s permission (although it is permissible to inform an offeror that its price is considered to be too high/low and the basis for that opinion, reveal the names of individuals providing reference information about an offeror’s past performance, or knowingly furnish source selection information).

Discussions with offerors may be conducted orally or in writing.  For complicated supply and services acquisitions it is advisable to conduct discussions (i.e., pose questions to the offeror and receive responses) in writing.  Discussions are required to be “meaningful.”  Meaningful means that the questions posed should be as specific as practicable and cover, at minimum, the topics described in this section – i.e., deficiencies, significant weaknesses, and adverse past performance information to which the offeror has not yet had an opportunity to respond – that, unless corrected, would prevent an offeror from having a reasonable chance for award.  

In other words, meaningful discussions occur when the Government leads an offeror into the areas of its proposal that require amplification or correction (without being misleading) that must be addressed for that offeror to have a reasonable chance of being selected for award.  (One way to lead an offeror into the areas of its proposal that require amplification or correction is to cite the specific page number and section/paragraph number of the offeror’s proposal and quote the specific language in that proposal which triggered the Government’s concern – and then pose the question itself.)  Specifically, “misleading’ is defined as a situation where an agency, through its questions or silence, led an offeror into responding in a manner that failed to address the agency’s actual concerns, misinformed the offeror concerning a problem with its proposal, or misinformed the offeror about the Government’s requirements. Discussions must also be “equitable” (not favoring one offeror over another); i.e., the level of specificity of questions posed to one offeror must be similar to the level of specificity of questions posed to other offerors within the competitive range.  

Discussions are not, however, required to:

· Be all encompassing.

· Be extremely specific in describing the Government’s concerns.

· Discuss every aspect of a proposal that received less than the maximum score.

· Advise an offeror of a weakness that is not considered “significant” (even if the weakness subsequently becomes a determinative factor in choosing between two closely ranked proposals).

· Describe how the offeror should revise its proposal to cure an existing weakness or defect, for that would defeat one of the objectives of proposal evaluation: To assess the offeror’s understanding of the solicitation requirements and its perception of the best method to meet those requirements.

Where the Government has advised an offeror of an area of concern, the Government is not required to raise the issue again in a subsequent round of discussions – even where the issue continues to be of concern to the Government – until that defect has been corrected.  Likewise, the Government is not required to reopen discussions to give an offeror additional opportunities to revise its proposal when the offeror’s final proposal revision contains a deficiency that was not contained in its prior proposal submissions.

4.7 Debriefings 

A debriefing is a meeting in which Government personnel explain to an offeror why they were eliminated from the competitive range (pre-award debriefing) or why they were not selected for an award (post-award debriefing). Debriefings allow the Government to explain its rationale behind a decision, reduce misunderstandings and protests by unsuccessful offerors, and assist offerors in improving future proposals. A debriefing is not a page-by-page analysis of the offeror’s proposal or a point-by-point comparison between the successful and non-successful proposals. Nor is it a debate or defense of the Government’s award decision or its evaluation. 

The PCO is ultimately responsible for assembling the debriefing team and conducting the debriefing itself, but the Program Office is responsible for providing support to the PCO and Contracts Specialist in performing the following duties:

· Preparing for pre- and post-award debriefings by identifying the Government team, identifying the debriefed/unsuccessful offeror’s team, and preparing debriefing materials.

· Scheduling the pre- and post-award debriefings.

· Conducting the debriefings. 

As stated, debriefings can occur within the contracting process during both source selection and after contract award. It is preferable (but not required) that the PCO create debriefing slides and conduct a “dry run” of the debriefing with debriefing team members prior to notifying unsuccessful offerors of their elimination from the competitive range or that they have not been selected for award. That way, upon receiving a request for a debriefing from an unsuccessful offeror, the PCO can immediately schedule the debriefing – because the 10-day clock for filing bid protests at GAO (see CMPG 3.6) does not begin ticking until the day the debriefing ends.  Specific guidance on what information to disclose in either pre- or post-award debriefings, sample debriefing slides and memos, and further explanation of SPAWAR policies and procedures, is available by visiting the SCPPM document Debriefings. 

4.7.1 Pre-Award Debriefings

A pre-award debriefing is held during the evaluation phase, prior to contract award.  This type of debriefing is usually requested by an offeror who has been excluded from the competitive range (see FAR 15.505(a)(1)). A pre-award debriefing must disclose the agency’s evaluation of the proposal’s significant elements, the rationale for exclusion, and reasonable responses to relevant questions about the source selection process.  Pre-award debriefings should not include the number, identity, ranking, content, or evaluation of any proposals, nor should they include any of the information prohibited by FAR 15.506(e). The required minimum information to be included in a debriefing, as well what will not be disclosed, are outlined in FAR 15.505(e)-(g) 
and NMCAG G5215.505.  

4.7.2 Post-Award Debriefings

A post-award debriefing is held after contract award.  This type of debriefing is usually requested by both successful and unsuccessful offerorers (see FAR 15.506(a)(1)). A post-award debriefing must include the Government’s evaluation of any significant weaknesses and deficiencies in the offeror’s proposal; the evaluated cost or price and any technical rating of the awardee and the debriefed offeror; past performance information on the debriefed offeror; the overall ranking of all offerors when any ranking was developed by the agency during the source selection; a summary of the rationale for award; the make and model of any applicable commercial item to be delivered by the awardee; and reasonable responses to relevant questions about the source selection process.  
A post-award debriefing cannot include point-by-point comparisons of the debriefed offeror’s proposal with those of other offerors.  In addition, post-award debriefings cannot disclose information that is exempt from release under the Freedom of Information Act (FOIA), relating to proprietary information. 
For details regarding the minimum information required in a debriefing, as well as what should not be disclosed in a debriefing, visit FAR15.506(e) 
 and NMCAG G5215.506.  

4.7.3 Debriefing Memorandum

Regardless of whether a debriefing is conducted pre- or post-award, an official summary of the debriefing, in accordance with FAR 15.506(f), shall be included in the contract file. The debriefing memorandum shall include a list of all persons in attendance, a summary of the information disclosed, and the substance of all questions and answers discussed at and provided after the debriefing. Government personnel from both the Contracts Directorate and the Program Office must sign this document. Visit the SCPPM document Debriefings for more information on this topic.
4.8 Field Pricing Assistance 

The Procuring Contracting Officer (PCO) may request field pricing assistance and audits to support cost proposal analysis when more information is needed to determine a fair and reasonable price. The Defense Contract Management Agency (DCMA) provides the PCO with technical and or other special pricing assistance and the Defense Contract Audit Agency (DCAA) provides audits in support of the SPAWAR procurements (such as verifying labor rates and material costs).

PCOs may request field pricing assistance for fixed-price proposals that exceed the cost and pricing data threshold or for cost-type proposals that exceed the cost and pricing data threshold from offerors with significant deficiencies in such areas as their estimating system, accounting system, or disclosure statement. (Threshold information can be found in the SCPPM document Field Pricing Assistance.)
Field pricing assistance should not be requested for proposed contracts or modifications for less than the designated thresholds, except in those cases in which offerors are unknown, or in which sensitive conditions exist. Please visit the SCCPM document, Field Pricing Assistance, for more specific pricing assistance information as well as guidance on general responsibilities, procedures, tools, sample request templates, checklists, and pertinent links.  

4.9 Final Proposal Revisions

After holding discussions with offerors, the PCO may request revisions to either the technical or cost volumes of the proposals.  Formerly called “best and final offers,” final proposal revisions (FPRs) are requested in writing by the PCO from offerors within the competitive range and are evaluated in basically the same manner as the original offers. For specific information relating to FPRs, as well as sample templates for letters, memos, and amendments, visit the SCPPM document Final Proposal Revisions and FAR 15.307.

4.10 Completion of Source Selection Reports

As discussed in CMPG Section 4.4, the SSEB meets to arrive at a consensus among the members of the evaluation team regarding the strengths, weaknesses, significant weaknesses, and deficiencies contained in each offeror’s proposal and to collectively assign adjectival ratings for each evaluation factor and subfactor.  

SSEB Report

Once a consensus is reached, it is time to draft the SSEB report to articulate that consensus.  Before submitting a draft SSEB report to the PCO and Legal Advisor for their review and comment, the SSEB should carefully review the report to ensure that it contains the following: 
· Explanations – for example, of why a particular weakness in an offeror’s proposal increases the risk of unsuccessful contract performance or a particular strength in an offeror’s proposal decreases the risk of unsuccessful contract performance.

· An outline bearing a logical relationship to (1) the factor/subfactor being evaluated, (2) the definitions of  “strength,” “weakness,” “significant weakness,” and “deficiency” contained in Section M of the solicitation (or the SSP), and (3) the adjectival rating definitions contained in Section M of the solicitation (or the SSP). (It would be illogical for SSEB members to conclude that a portion of an offeror’s proposal associated with a specific subfactor contains a couple of “deficiencies” but nevertheless conclude that that portion of the offeror’s proposal should receive an “Outstanding” rating.)    

· A list of proposed discussion questions.   
CET Report

CET members should likewise evaluate offerors’ cost proposals consistent with the evaluation criteria listed in Section M of the solicitation and SSP. Because the elements used in analyses of cost/price proposals vary with each acquisition program, a discussion of all the types of cost/prices analyses (e.g., price analysis, cost analysis, cost realism analysis) and the manner in which they should be used to evaluate proposals for every conceivable acquisition is beyond the scope of this section.  

However when generating or preparing a cost realism analysis the following is provided:

The Government is required to conduct a cost realism analysis when evaluating proposals submitted in response to a cost reimbursable solicitation.  It is incumbent upon the Government to ensure that all information required to perform the cost realism analysis is requested in Section L. Cost realism is the process of independently reviewing and evaluating specific elements of the offeror’s proposed cost elements to determine whether the estimated proposed cost elements are realistic for the work to be performed as described in the offeror’s technical proposal. The offeror’s probable cost is determined by adjusting each offeror’s proposed cost, and fee when appropriate, to reflect any additions or reductions in cost elements to realistic levels based on the results of cost realism analysis. 
Furthermore, the probable cost may differ from the proposed cost and should reflect the Government’s best estimate of the cost of any contract resulting from the contractor’s proposal.  The probable cost shall be used for purposes of evaluation.  Some factors that may be adjusted are direct labor hours, labor hour rates, materials, subcontracts, indirect rates, and other direct costs.  Three important areas for consideration are: 

· Substantiation of Costs – Cost credibility rests entirely with the offeror to support estimates with historical costs, past experience on similar programs, sufficient narrative descriptions of methodologies, and supporting data used to develop hours, rates, costs, etc.

· Traceability – Particularly in the Basis of Estimates (BoEs) matching the tables, the Work Breakdown Structure (WBS) and Section B 

· Completeness – Ensure that the offeror provides everything requested in Section L.

Because cost/price analyses vary depending upon the source selection, no CET report template is provided. In any event, the CET report should contain a list of proposed discussion questions.   

SSAC Report

Once the SSEB and CET reports have been finalized in accordance with the SSP, it is time for the SSAC to review those reports, arrive at a consensus to either award without discussion or establish a competitive range, and draft its SSAC report consistent with the guidance contained in the SSP. The report should summarize the findings contained in the SSEB and CET reports and explain the extent to which the SSAC agrees with the contents of those reports.  If the SSAC disagrees with some of the findings contained in those reports, the report should explain why it is rejecting those findings. If the SSAC believes that awarding without discussions is appropriate, it should include that recommendation in its report and explain its rationale for that recommendation (including, if necessary, a detailed cost/technical tradeoff-analysis).  In contrast, if the SSAC believes that a competitive range must be established and discussions held, it should include that recommendation in its report and explain its rationale for that recommendation.  See Recommended SSAC templates for both establishing a competitive range and for contract award purposes.  

SSA Memorandum

Once the SSAC report is finalized, it is time for the SSA to review that report and the SSEB/CET reports and draft up an SSA memorandum. The SSA memorandum should summarize the findings contained in the SSAC report and explain the extent to which the SSA agrees or disagrees with the contents of that report.  

In other words, as required by FAR 15.308, the SSA memorandum must be based upon a comparative assessment of proposals against all evaluation criteria in the solicitation, include the rationale for any business judgments and tradeoffs made or relied on by the SSA (including benefits associated with additional costs), and make it clear that the decision reflects the SSA’s independent judgment.      

4.11 Business Clearances 

Business clearances (BCs) are required to a) demonstrate that a proposed contract action conforms to law, regulation, and good business practices and Navy acquisition policies, and b) prove by written evidence that the price established is fair and reasonable.  

A pre-negotiation BC demonstrates to the approving official that the Government is ready to enter into negotiations; it provides analysis and discussion of the contractor’s proposal, audit positions, and SPAWAR negotiation objective.  

A post-negotiation BC documents information presented by both parties during the negotiation process and provides rationale for the settlement position achieved by the negotiator. It also documents any changes in the pre-negotiation position. 
BCs are required for various negotiated contract actions including the following: 

· Contracts (including indefinite-delivery contract) and contract modifications for the acquisition of supplies or services not within the scope or under the terms of an existing contract.

· Modifications and changes issued pursuant to contract clauses such as the “Changes” or “Government Property” clauses.

· Retroactive pricing after completion.

Because the PCO or Contracts Specialist must complete a BC prior to establishing the competitive range and prior to contract award, Program Offices should take these steps into consideration when creating their procurement schedule. 

For specific information on SPAWAR policy and procedures regarding BCs, visit the SCPPM document Business Clearances. In addition, you can find a complete list of actions that require BCs along with further explanations in FAR 15.406-3, and DFARS 215.406-3, and NMCAG 5215.406-90.  

4.11.1 Equal Employment Opportunity (EEO) Compliance
Before a contract can be awarded, the contractor and/or subcontractor must be in compliance with EEO requirements (see FAR 52.222-26). The PCO or Contracts Specialist will request and obtain pre-award compliance clearances from the Office of the Federal Contract Compliance Program (OFCCP). The PCO is also responsible for reviewing and concurring with requests for EEO Clearance. Program Offices should be aware of this step in the Evaluation process.

Often this step is simple: If contractors or subcontractors are listed in the National Pre-Award Registry, the PCO need not request pre-award clearance; however, if the specific contractor is not listed, the PCO must contact the OFCPP no later than 15 days prior to the proposed award date. Exemptions are allowed – see FAR 22.807 and DFARS 222.807 for additional guidance. EEO Compliance can be demonstrated within the business clearance documentation.

For further details and OFCCP contact information, visit the SCPPM document titled Equal Employment Opportunity (EEO) Compliance. 
SCCPM Evaluation Documents

SOURCE SELECTION PROCESS

1. PURPOSE
The purpose of this document is to provide policy and guidance regarding the source selection process (SSP) to the SPAWAR Claimancy. SPAWARINST 4200.26A was the longstanding document addressing this topic.  It was superceded by the entire SCPPM electronic manual and labeled SPAWARINST 4200.26B.  The SSP guidance previously contained in SPAWARINST 4200.26A will continue to be authoritative for HQ 02. SSCs may continue with their own or similar SSP guidance until a fully developed SCPPM document on this subject is available.  The applicable pages from this instruction are posted together with this document in the VPO.

2. POLICY  

Pursuant to FAR 15.302, the objective of source selection is to select the proposal that represents the best value.

3. RESPONSIBILITIES  

The responsibilities for each participant in the source selection process are listed on     pages 4-10.

4.    PROCEDURES
As detailed in the SSP guidance.

5. APPROVALS 

As detailed in the SSP guidance.

6. MISCELLANEOUS
N/A

FINAL PROPOSAL REVISIONS

1.   PURPOSE
The purpose of this document is to provide the SPAWAR claimancy policy and guidance regarding final proposal revisions (formerly best and final offers).

2.  POLICY  

Pursuant to FAR 15.307, offerors within the competitive range may be given several opportunities to submit proposal revisions.  However, when discussions are finally completed with all offerors, all offerors still within the competitive range shall be given an opportunity to submit a final proposal revision.  Second and subsequent requests for final proposal revisions shall be used only when necessary and unavoidable.

3.  RESPONSIBILITIES  

The PCO is responsible for reviewing solicitations prior to issuance and once again before request for final proposal revisions, if any.  This review is to ensure among other things, regulatory compliance, the inclusion of mandatory clauses and provisions, and that the terms and conditions are clear, concise, and not subject to interpretation.  In addition, the PCO and other Government personnel involved in discussions with offerors, shall not engage in any of the prohibited conduct at FAR15.306 (e) (i.e. knowingly furnishing source selection information, revealing an offeror’s price without that offeror’s permission, revealing an offeror’s technical solution, and revealing the source(s) of past performance information).

4.  PROCEDURES
	Note:  Why hold discussions?  In some cases more detailed information may be necessary in order to further evaluate proposals: clarification of how quantities and time periods are priced; changes to proposed warranties; discount pricing; and others.  It may also be necessary to hold discussions based on:  A change in Government requirements or evaluation criteria.


a. During discussions: Prior to the conclusion of discussions, all issues will have been addressed and responded to by the offerors; changes to the solicitation resulting from the discussions will have been provided or discussed with all offerors in the competitive range; a common cut-off date and time for receipt of final proposals will have been established.  The goal is to ensure that all relevant issues, and terms and conditions have been discussed and resolved.

b. After discussions:  When discussions have been completed with all offerors still in the competitive range, the PCO will issue a written request for final proposal revisions.  Requests for final proposal revisions shall advise offerors that the final proposal revision shall be in writing and that the government intends to make award without obtaining further revisions.  A letter can be used for soliciting the final proposal revision; however, it is recognized that some PCO's may wish to use a conformed contract.

c. Further Clarifications/Revisions:  After receipt of final proposal revisions, minor informalities may be clarified without an additional request for final offers from all offerors.  However, if further negotiations are needed, a second final offer opportunity may be extended to all offerors.  In requesting approval to request additional final proposal revisions, the contract specialist shall provide a detailed explanation of why an additional round of proposal revisions is necessary in the Business Clearance.  

	Note:  It is at the discretion of the PCO whether or not to allow proposal revisions by oral presentations, even if the original was given in this manner.  


d. Evaluation of Final Proposal Revisions:  The same basic rules apply to evaluation of final proposal revisions as were applied to the original evaluation.  The written evaluation of final proposal revisions is separate and apart from the basic evaluation and must cover the differences, if any, between the final proposal revision and the original proposal.

5.  APPROVALS 

The approving official on the business clearance memorandum is also the person who has the authority to approve entry into discussions.  In the case of competitive negotiated acquisitions under formal source selection, the contracting officer must obtain approval from the SSA. 

	Note:  Sample Clearance Recommendation Verbiage: Based upon the information contained herein, it is requested that authority be granted to include both ABC and XYZ firms in the competitive range and enter into discussions with each offeror.


6.  MISCELLANEOUS
Sample Letter to Contractors Opening Discussions          

Sample Amendment

Sample Letter to Contractors on Final Proposal
Sample Face-to-Face Discussions/Oral Presentation Memo
Sample Oral Presentation Confirmation Letter

[image: image1.wmf]
DEBRIEFINGS

1. PURPOSE
a. The purpose of this document is to provide the policy and guidance for the preparation of Pre and Post Award Debriefings for the SPAWAR claimancy. 

b. Meaningful debriefings serve to strengthen and enhance the Government’s relationship with industry, instilling greater confidence in the acquisition process, through comprehensive and open exchanges in which the offeror is given an opportunity to provide feedback regarding the solicitation, discussions, evaluation, and the source selection process.  

2. POLICY

a. A debriefing is a meeting between government personnel and an offeror.  It is held to inform an offeror of the basis for the selection decision when award has been made through competitive negotiation procedures on a basis other than price or price related factors.  It may be held either prior to (pre-award) or after contract award (post-award). It may be done orally, in writing, or by any other method acceptable to the Contracting Officer.

b. Debriefings may be held when:

1. Offerors excluded from the competitive range (or otherwise excluded from the competition before award) submit a timely request for a pre-award debriefing in accordance with FAR 15.505(a)(1).  If the debriefing is delayed until after award, it shall include all information normally provided in a post award debriefing.

2. Unsuccessful offerors submit a timely request for a post-award debriefing in accordance with FAR 15.506(a)(1).  Unsuccessful offerors who receive a pre-award debriefing are not entitled to a post-award debriefing involving the same solicitation in accordance with FAR 15.505(b).   

3. Successful offerors (awardee), request a post award debriefing.  Good business practice dictates that the Government should perform this debrief since post award conferences, which are often provided to successful offerors, do not necessarily substitute for a debriefing.

c. The objectives of a debriefing include:

(1) Explaining the rationale for excluding the offeror from competition (if applicable);

(2) Instilling confidence in the offeror that they were treated fairly;

(3) Assuring the offeror that proposals were evaluated in accordance with the solicitation, as well as applicable laws and regulations;

(4) Identifying weaknesses in the offeror’s proposal, so the offeror can prepare better proposals in response to future Government acquisitions; and

(5) Reducing misunderstandings and protests.

d. A debriefing is NOT:

(1) A page-by-page analysis of the offeror’s proposal;

(2) A comprehensive point-by-point comparison between the proposals of the debriefed offeror and the successful offeror(s); nor

(3) A debate or defense of the Government’s award decision or evaluation results.

3. RESPONSIBILITIES

a. PCO:  The PCO is responsible for the overall debriefing and assembling the debriefing team.

b. Contract Specialist: The contract specialist is responsible for 

· Notifying offerors promptly, and in writing, when proposals are excluded from the competitive range (see FAR 15.503(a)), 

· Participating in the debriefing, and 

· Ensuring that a copy of the debriefing memorandum is filed in the official contract file.  

· Performing additional duties outlined in paragraph 4 below.

c. PMW/Technical Code: The PMW/Technical Code who conducted the evaluation shall provide support and perform duties outlined in paragraph 4 below.

4. PROCEDURES

a. Preparation:

(1) Identifying the Government Team.  The PCO should identify the Government debriefing team members, with the selection based on the complexities presented in each acquisition and the specific knowledge Government personnel possess.  The Government team should display that it fully understood the offeror’s proposal; if this is not conveyed, the offeror will have little confidence in the conduct of the acquisition.

(2) Identifying the Debriefed/Unsuccessful Offeror’s Team.  Prior to the debriefing, the PCO should ask the offeror to identify all individuals by name and position that will attend the debriefing.  Normally, no limitation should be placed on the number of personnel the offeror may bring to a debriefing.  

(3) Early Team Involvement.  Debriefings are time sensitive; preparations for debriefings should begin before proposal evaluations are complete.  Usually, the proposal evaluation board will assist in preparing debriefing charts and conducting the debriefing.  Accordingly, at the time the evaluation board is formed, the evaluators should be informed that their duties include assisting with debriefings.

(4) Prerequisites for Properly Conducting A Debriefing.  
· Government personnel attending the debriefing should be briefed on their roles and expected demeanor during the debriefing.  Argumentative or overly defensive conduct should be discouraged, and Government personnel should be instructed to make a positive presentation.

· The following factors should be looked at early on during the acquisition process to avoid possible pitfalls.  Waiting until you receive a request for debriefing is too late:

· A good source selection plan;

· A well documented evaluation of the offeror’s proposal, citing both good and bad points (strengths and weaknesses); and

· A knowledgeable and strong chairperson for the technical evaluation committee.

(5) Debriefing Material.  Normally, debriefing materials consist of briefing charts and notes prepared for use during the debriefing. The PCOs should ensure that necessary notes or other documents are accessible during the debriefing. Government personnel should NOT bring proposals or evaluation reports of other offerors’ into the debriefing room.  In addition, for pre award debriefings, the government's technical evaluation report of the unsuccessful offeror’s proposal, business clearance memorandum, and the unsuccessful offeror's technical/cost proposal should be available; faulty memory or misstatements by Government personnel are detrimental to a successful debriefing.

b. Scheduling the Debriefing:  It is extremely important that the Government schedule a debriefing on the earliest possible date after receipt of the request from the offeror.  The contracting officer should notify the offeror of the scheduled date in writing, with immediate acknowledgement requested.  If the debriefing is for an unsuccessful offeror, the notice should request the unsuccessful offeror to submit their questions or concerns in writing in advance of the scheduled debrief, for review by the government team.   If the offeror is unable to attend the scheduled date and requests a later date, the offeror should be required to acknowledge, in writing, that it was offered an earlier date, but requested the later date instead.  This procedure serves to protect the Government's interest in the event the offeror subsequently files protest.  Note:  The 10-day protest clock does not begin until the day the offeror is debriefed.

c. Conducting the Debriefing:

(1) The PCO should normally chair any debriefing session(s), with individuals who conducted the evaluations providing support.  In other words, the PCO is not responsible for conducting the entire debriefing, but may rely on Government technical and cost/price personnel to present the portions of the debriefing that address those specialized areas of the offeror’s proposal.  The PCO’s Office of Legal Counsel may also attend the debriefing, as well as assist in preparations for the debriefing. PCOs may conduct debriefings orally or in writing.  If the debriefing is face to face, always have an attendance record, signed by everyone present at the debriefing.

(2) At a minimum, pre-award debriefing information SHALL disclose the agency's evaluation of the proposal's significant elements, the rationale for exclusion, and reasonable responses to relevant questions about the source selection process.  Pre-award debriefings should not include the number, identity, ranking, content or evaluation of any proposals, nor should it include any of the information prohibited by FAR 15.506(e).  The required minimum information to be included in a debriefing in addition to what shall not be disclosed is outlined in FAR 15.505(e)-(g) 
and FAR 15.506 and NAPS 5215.505 and 506.

(3) At a minimum, post award debriefing information SHALL include the Government's evaluation of any significant weaknesses in the offeror's proposal, the evaluated cost or price and any technical rating of the successful offeror and the debriefed offeror, and past performance information on the debriefed offeror, the overall ranking of all offerors when any ranking was developed by the agency during the source selection, a summary of the rationale for award, the make and model of any applicable commercial item to be delivered by the successful offeror; and reasonable responses to relevant questions about the source selection process.  The required minimum information to be included in a debriefing in addition to what shall not be disclosed is outlined in FAR 15.505(e)-(g) 
and FAR 15.506 and NAPS 5215.505 and 506.

(4) Guidelines for information to be disclosed:
· If a weakness was significant enough concern to warrant its discussion during the negotiation phase of the acquisition, it should be included for debriefing purposes as well.  Whereas, if it was not significant enough to warrant discussion, it is not significant for debriefing purposes either, unless the weakness was created in the final proposal revision. [It is also a good practice to discuss the significant advantages of the debriefed offeror’s proposal.]

· The total proposed and evaluated cost/price of the unsuccessful offeror’s proposal should be disclosed for each contract line item (CLIN), and an explanation should be given for any significant cost realism adjustments made by the Government at the major cost element level.  However, it may be a good business practice not to disclose the specific Government cost/price adjustments to the awardee’s proposed cost/price (especially in a Cost type contract). PCO's may use their discretion here.  
· If the evaluation board used adjectival ratings, the adjectives and their definitions contained in the evaluation plan should be disclosed.  Likewise, if numerical ratings or color codes were used instead, they should also be disclosed.

· If the source selection authority ranked the proposals, the overall ranking of all proposals must be revealed at the post-award debriefings.  However, the identities of the other unsuccessful offerors should not be revealed.  Rather, those offerors should be referred to by alphanumerical letter or other designators.

· The Government should disclose a summary of the rationale for the contract award decision at post-award debriefings, identifying the significant advantages of the awardee’s proposal in general terms, without revealing confidential proprietary information contained in the awardee’s proposal.

· If the awardee’s proposal includes a commercial item as an end item under the contract, the make and model of the item must be disclosed.

· Reasonable responses to relevant questions about whether source selection procedures contained in the solicitation, applicable regulations, and other applicable authorities were followed.

· Under certain circumstances, additional information may be released, such as the final overall ratings for non-cost factors and/or the final total evaluated cost/price of the other unsuccessful offerors.  Release of the overall non-cost rating is discretionary.  However, release of the total final evaluated cost/price is limited to those situations where an unsuccessful offeror consents or the agency determines that the unsuccessful offeror, after consulting with it, would not suffer competitive harm from such a release.  The decision to release any of this information should be made on a case-by-case basis with guidance from legal counsel.

(5) What CANNOT be disclosed during post-award debriefings.  A post-award  debriefing shall NOT include point-by-point comparisons of the debriefed offeror’s proposal with those of other offerors.  In addition, post-award debriefings shall NOT disclose information that is exempt from release under the Freedom of Information Act (FOIA), relating to:

· Trade secrets;

· Privileged or confidential manufacturing processes and techniques;

· Commercial and financial information that is privileged or confidential, including cost breakdowns, profits, indirect cost/rates, and similar information; and

· Names of individuals providing reference information about an offeror’s past performance.

	Note:  This information is normally referred to as "proprietary information".  Proprietary information means information contained in a proposal, or otherwise submitted to the Government, that the submitter has marked as proprietary.  Proprietary information does NOT include information that is otherwise available without restriction to the Government or the public.  If you believe that information marked proprietary is not truly proprietary, you should contact the assigned legal advisor for an appropriate determination before the information is released.


d. Debriefing the Awardee:  Although debriefing an awardee is similar in many respects to debriefing an unsuccessful offeror, there is one significant difference—very little information is revealed regarding the proposals of the unsuccessful offerors.

e. Debriefing Outline: See toolbox
f. Debriefing Memorandum:

(1) Contract file.  In accordance with FAR 15.506(f), an official summary of the debriefing shall be included in the contract file.

(2) Debriefing Memorandum importance.  The debriefing memorandum shall be provided in as much detail as possible. Good debriefing memoranda are essential if the acquisition is reopened or resolicited as a result of a protest or otherwise, within one (1) year of the contract award date.  In such circumstances, the law requires that the contracting agency make available to all offerors information regarding the proposal of the awardee that was provided to other offerors at debriefings on the prior contract.  This requirement is designed, in part, to place all offerors on a level playing field.  

(3) Debriefing Memorandum contents.  The debriefing memorandum should include at a minimum:

· A list of all persons who attended the debriefing.

· A summary of the information disclosed during the briefing.  The most efficient means for doing this is to identify the charts that were used at the debriefing and attach a copy of them to the memorandum.

· The substance of all questions and answers discussed at the debriefing, including answers provided after the debriefing.

(4) Signatures.  Both the technical and procurement Government representatives should sign the debriefing minutes (debriefing memorandum).

g. Charleston Specific Procedures

Pre-Award Module 23, Pre & Post Debriefings.  In addition, when formal source selection procedures are used, debriefing slides WILL be prepared for all unsuccessful offerors and transmitted to the offeror with its unsuccessful notification.  The offeror may still request a debrief; however, the transmission of this information with the notices to unsuccessful offerors will significantly reduce the request for formal debriefs.

h. San Diego Specific Procedures 

In addition, when formal source selection procedures are used, debriefing slides MAY be prepared for all unsuccessful offerors and transmitted to the offeror with its unsuccessful notification.  The offeror may still request a debrief; however, the transmission of this information with the notices to unsuccessful offerors will significantly reduce the request for formal debriefs.

i.  HQ Specific Procedures:  None
5. APPROVALS

None required.

6. MISCELLANEOUS

Debriefing Toolbox

Debriefing Outline
SSC-CH Sample Debriefing Slides
SSC-CH Sample Debriefing Memo
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FIELD PRICING ASSISTANCE

1. PURPOSE

The purpose of this document is to provide policy and guidance for requesting and obtaining technical or other special pricing assistance from Defense Contract Management Agency (DCMA) and audits from Defense Contract Audit Agency (DCAA) in support of SPAWAR Claimancy procurements.

2. POLICY

a. It is the policy of SPAWAR that the Procuring Contracting Officer (PCO) request information to support proposal analysis when the information available at the buying activity is inadequate to determine a fair and reasonable price. 

b. Contracting officers should consider requesting field pricing assistance for fixed price proposals exceeding the cost and pricing data threshold; and cost type proposals exceeding the cost and pricing data threshold from offerors with significant deficiencies (i.e., estimating system, accounting system, disclosure statement, etc.) or exceeding $10,000,000 from offerors without significant estimating system deficiencies.  Field pricing assistance should not be requested for proposed contracts or modifications for less than the aforementioned amounts, except in those cases where offerors are unknown; or where sensitive conditions exist (DFARS 215.404-2).  

c. By memorandum from the Office of the Assistant Secretary of the Navy dated 5 February 1998, contracting officers are encouraged to both request and accept DCAA rate checks and/or audit reports electronically, if practicable.  The email address and phone listing for DCAA Field Audit Offices can be found at. http://www.dcaa.mil.
d. FAR 3.104-5 requires the identification and protection of all field pricing information and other reports which may include proprietary or source selection information.   

3. RESPONSIBILITIES

a. PCO/Contract Specialist: The PCO/Contract Specialist is responsible for:

(1) Requesting contract audit service deemed essential for the procurement;

(2) Providing maximum allowable time for the processing of audits;

(3) Establishing access to contractor records required by auditors; and

(4) Furnishing the auditor with all relevant documents and any other information that otherwise may be useful in performing the audit.  

b. Defense Contract Audit Agency (DCAA)/Defense Contract Management Agency (DCMA): The PCO may request that the DCAA field audit office and DCMA perform cost/pricing and technical reviews of an offeror’s or contractor’s proposal.  DCAA is responsible for performing audit services for SPAWAR contracts.  DCMA is responsible for contract administration services for SPAWAR contracts, performing pre-award surveys, providing technical, production and other special reports associated with the cost elements of a proposal.   
c. PMW/TECHNICAL CODE: The PCO may request that the technical requirement’s office review the cost proposal to ensure that it is reflective of the technical approach after the technical analysis has been performed.  

4. PROCEDURES

a. General.   

(1) The PCO should request field pricing assistance when 1) there is inadequate competition; 2) the contract value exceeds the thresholds stated in paragraph 2; and 3) the information available at the buying activity is inadequate to determine a fair and reasonable price (FAR 15.404).

(2) The type and amount of price related information available, whether it is obtained from the buying activity, DCAA/DCMA, or through market research, would determine the extent of field pricing support required.

b. Determining what type of audit service is required.  The PCO should look at the magnitude and complexity of the analysis needed for the procurement and the specialized resources available “in-house” before requesting such assistance. If there is still a question as to the type of audit service required, contact the on-site DCAA Financial Advisor for assistance.  Such requests should be tailored to reflect the minimum essential supplementary information needed to conduct a technical or cost/price analysis.  Listed below are the audit services provided by DCAA and a brief discussion as to when the PCO should require a particular service.  

(1) Rate Information. When the Contract Specialist needs quick access to rate information or other specific cost data, DCAA can provide a response based on the information that is readily available.  Normally, for competitive requirements that are labor intensive, rate verification is more suitable.  Rate information can be requested for the prime contractor and any subcontractors if the information is available.  DCAA usually has rate information available for most large companies that do business with the Government on a regular basis.  When rate information is requested a confirming memorandum, not a report, is issued.  
(2) Agreed Upon Procedures.  This is similar to the audit of part of a proposal, which is discussed below, in that the Contract Specialist can evaluate substantial aspects of the cost proposal.  The difference is that the Contract Specialist asks DCAA for such limited information (i.e. verification of proposed categories, current labor and/or overhead rates or the application of certain attest procedures to high dollar material items) that the report will not express an opinion on the acceptability of the proposal for negotiations.  
(3) Partial Audit of the Proposal.  A partial audit is requested on selected cost data when prior contract data, comparative information, forward pricing rate agreements, or other analytical techniques are insufficient to complete the evaluation of costs.  The report will issue an opinion only on the cost element audited. 
(4) Audit of Entire Proposal.  Field pricing is generally directed at cost reimbursement proposals that are not labor intensive, and complex firm fixed price (FFP) production type proposals, including subcontracts.  An audit of the entire proposal entails a review of all cost elements and may be required when:

(a) Information available at the buying activity is inadequate to determine a fair and reasonable price.  

(b) The rate structure of a company is affected; for example, due to a reorganization, acquisition or merger.

The report will issue an opinion on the acceptability for negotiations of the proposal as a whole.

c. Procedures for Requesting Field Pricing Support.

(1) Requesting Rate Information.        

(a) Contacting DCAA.  Telephone, e-mail or FAX the DCAA office to request rate verification.  Request a copy of their blank rate request letter, if one is used. DCAA will also accept a facsimile copy of that portion of the contractor’s proposal that lists the labor rates.  DCAA will verify the rates and respond within two to three days with a written confirmation. 

(b) Information to give DCAA.  Information such as, but not limited to, the proposed rates, RFP/proposal number, contract type, expected contract value, and performance period may be requested.  

	Lessons Learned

Ensure that DCAA receives the labor category cross-reference matrix identifying the Government labor categories (inclusive of the wage determination labor categories, if applicable) and the contractor’s proposed labor categories.

Note:  This information must be consistent with Alternate IV of FAR 52.215-20, Requirements for Cost or Pricing Data or Information Other Than Cost or Pricing Data (Cost Realism for Services) or (Cost Realism for Supplies), as applicable.




(2) Requesting a Formal Audit Report.     

(a) Prime Contracts.  Identify any special concerns and discuss with the On-Site DCAA Financial Advisor prior to issuing the request for audit.  Ensure these concerns are addressed in the formal written audit. 
(b) Subcontracts. The Contracting Officer may request an assist audit when information to support subcontractor cost proposal analysis at the buying activity is inadequate to determine a fair and reasonable price.  Subcontractor audit requests should be submitted directly to the DCAA subcontract auditor.  In accordance with FAR 15.404-3 the PCO is responsible for the determination of price reasonableness for subcontracting costs.  The PCO should consider whether a contractor has performed cost or price analysis of proposed subcontractor prices, or has negotiated the subcontract prices before negotiation of the prime contract, in determining the reasonableness of the prime contract price.  This does not relieve the PCO from the responsibility to analyze the contractor’s submission, including subcontractor’s cost or pricing data, if any. 
(c) Preparing the Request.  The contracting officer should ensure requests for field pricing assistance specifically identify the services and date by which the services are needed. Each request for field pricing assistance should include the (sub) contractor’s proposal or name of the person providing it.  Sample letters and checklists, which may be used when preparing requests for field pricing assistance, are included in paragraph 6.
(d) Sending the Request.  Send a written request (e-mail is preferred) for pricing assistance to the cognizant ACO and/or DCAA auditor(s) as appropriate.  For urgent requests, call the DCAA and/or DCMC office that will perform the audit or technical analysis, and if possible e-mail or telefax the request to that office. 
5.  APPROVALS

None required.

6.  MISCELLANEOUS

	FIELD PRICING ASSISTANCE TOOLBOX

· DCAA Form for Requesting Specific Cost/Rate Information
· Sample Request for Pricing Assistance from DCMA
· Sample Request for DCAA Audit
· Checklist for Requesting Field Pricing Assistance from DCAA
· Checklist for Requesting Field Pricing Assistance from DCMA
· DCAA Audit Offices   

· SSC CHARLESTON Specific:
· The On-Site DCAA Financial Advisor, Code 02B is available to assist in preparing requests for rate information and requests for formal audits.  Contract Specialists should provide a copy of any DCAA assist request to Code 02B.

· The On-Site DCAA Financial Advisor has a database of audited Forward Pricing Rates or the Forward Pricing Rate Agreements for some contractors.

· SSC San Diego Specific:

· The On-Site DCAA Financial Advisor is available to assist in preparing requests for rate information and requests for formal audits.  Contract specialists should provide a copy of any request to the On-Site DCAA Financial Advisor.

· The On-Site DCAA Financial Advisor has a database of audited Forward Pricing Rates or the Forward Pricing Rate Agreements for some contractors.
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BUSINESS CLEARANCES

1. PURPOSE

a. The purpose of this document is to provide the SPAWAR claimancy policy and procedures for business clearances (BCs). 

b. The purpose of the BC, itself, is to show that the proposed action conforms to law, regulation, good business practices and Navy acquisition policies, and to prove by written evidence that the price established is fair and reasonable.  The BC serves as the historical record of the business/pricing aspects of an action.  The pre-negotiation BC provides analysis and discussion of the contractor’s proposal, audit positions and SPAWAR negotiation objective.  The post-negotiation BC provides documentation of information presented by both parties during the negotiation process and rationale for the settlement position achieved by the negotiator. The post-negotiation BC shall also document any changes in the pre-negotiation position and the negotiated settlement.  Both the pre-negotiation and post-negotiation BC contribute to these purposes and shall be retained in the contract file.

2. POLICY

The policy requirements and procedures for preparing and processing business clearances (BCs) are set forth in FAR 15.406-3, DFARS 215.406, and NAPS 5215.406(90).  BCs are required for each of the following negotiated contract actions:

a. Contracts (including indefinite-delivery contract) and contract modifications for the acquisition of supplies or services not within the scope or under the terms of an existing contract; 

b. Undefinitized contract actions;

c. Basic ordering agreements; 

d. Modifications and changes issued pursuant to contract clauses such as the “Changes” or “Government Property” clauses; 

e. Retroactive pricing after completion; 

f. Advance agreements on special or unusual cost items; 

g. Definitization of any undefinitized/unpriced action under b. or d. above; and

h. Actions that result in the establishment, modification or recision of a guarantee or performance on a government contract by a third party. 

3. RESPONSIBILITY

The Contracting Officer has the overall responsibility for ensuring that proper business clearances are prepared and filed.
4. PROCEDURES

a. Clearance Format.

(1) Business clearances over $500K.   Use to document the pre-negotiation, post-negotiation or pre/post negotiation positions.

(2) Business clearances under $500K.  Can be used by the System Centers for actions under $500K if a more structured approach is needed.

b. Clearance Numbering.  The numbering scheme for SPAWAR claimancy business clearances follows:

	Activity
	Numbering Scheme

	SPAWAR HQ

SSC-SD
	Use the same number as the applicable J&A plus a decimal number suffix (i.e., 12345.1). For HQ, see SCN 99-07 for obtaining and controlling document numbers.   For SSC SD, obtain document numbers from the Procurement Log Book located in the Receptionist area. 

	SSC CH
	-Clearances approved by SSC-CH shall be numbered with numerical 

  serial numbers (i.e., No. 844).

-Clearances to be approved by SPAWAR HQ shall be numbered with 

  the symbol CH and numerically serial numbered consecutively in 

  the 10000 series (i.e.,  CH105051).


5. APPROVALS

All business clearances shall be reviewed and signed by the Contracting Officer.  Business clearance approval thresholds for the SPAWAR claimancy are as follows:

a. SPAWAR HQ Specific
(1) Dollar Thresholds: 

	Contract Value
	Approval Authority

	<$ 5M
	PCO

	<$25M
	Branch Head

	<$50M 
	Division Director

	>$50M
	02/02A


(2) Branch Heads may, at their own discretion, impose lower dollar thresholds for their individual Contracting Officers, or on specific procurements.

(3) The cognizant Branch Head or Contracting Officer shall ensure that clearances are complete and properly supported.  Routing of the business clearance from the Contracting Officer to the approval authority shall not bypass any administrative routing within the Contracts Directorate.  When the person authorized to approve a clearance is personally responsible for the negotiation, the clearance shall be approved by the next higher level.  In addition, when a Branch Head who served as the first endorsement on a business clearance happens to be acting also as the Division Director, he/she may not serve as the approval official.  The business clearance should be forwarded to SPAWAR 02/02A for approval or retained until the Division Director returns.  The same principal shall apply for Division Directors serving as second endorsement on a business clearance and also acting for SPAWAR 02/02A.  In this case, the business clearance shall be retained until SPAWAR 02/02A returns.

(4) A copy of each approved post-negotiation business clearance for $5,000,000 and above will be provided to SPAWAR 02 or 02A.  Award will be delayed five (5) days beyond approval to allow for CHINFO release.  Any deviation from this procedure must be approved by SPAWAR 02 or 02A.

b. SSC Charleston Specific
(1) Dollar Thresholds:

	
	Contract Value
	Approval Authority

	Local
	$50,000 - $50,000,000
	Contract Review Board

	SPAWAR
	Over $50,000,000
	SPAWAR HQ


(2) SPAWAR Systems Center Head, Contracts Division requires that a pre- and post-negotiation business clearance be prepared on all negotiated actions over the small purchase threshold ($100,000). 

(3) A copy of all completed business clearances between $25,000,000 and $50,000,000 shall be provided to Code 02AS who shall submit them to SPAWAR 02 (Attn:  02-41). 

(4) All business clearances over $500,000 shall be reviewed by the Contract Review Board (CRB). 

(5) All business clearances under $500,000 shall be approved by the Contracting Officer. 

(6) CRB approval is not required for actions under $500,000.

c. SSC San Diego Specific
All actions that require CRB approval must be accompanied by an oral summary of the proposed contract action.  The CRB presentation summary guidelines are available from the Contracts Standard Operating Procedure (CSOP) 122, enclosure 3.  Additional related forms are as follows:
1)
CRB Presentation Form for pre/post BCMs
2)    CRB Presentation Form for other actions
Dollar Thresholds:

	Type of Action
	Competitive
	Noncompetitive
	Approval Authority

	Solicitation – Sections L&M and Source Selection Plan
	>$15M
	N/A
	CRB 

	Broad Agency Announcements (BAAs) Pre/Post BCM
	>$25M
	N/A
	CRB

	Pre/Post BCMs
	
	>$10M
	CRB

	Pre/Post BCM (one offeror)
	>$20M
	
	CRB

	Pre/Post BCMs for Best Value
	>$15M
	
	

	Type of ACTIONS Regardless of the Dollar Value
	
	
	

	Proposed Letter Contracts
	
	
	CRB

	Award of sealed bid acquisition when only one response bid was received.
	
	
	CRB

	Award to firms that are delinquent on deliveries regardless of DCMC recommendation for award.
	
	
	CRB

	Proposed Award Fee Contracts.
	
	
	CRB


6. MISCELLANEOUS

	BUSINESS CLEARANCE TOOLBOX

· Business Clearance Memorandum Cover Pages
· Clearance Format for actions over $500,000
· Clearance Format for actions under $500,000
· Section II-Acquisition Compliances Checklist
· CRB Presentation Form for pre/post BCMs
· CRB Presentation Form for other actions
· Weighted Guidelines (DD Form 1547) Rev. 1/01
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CONTRACT REVIEW BOARDS (CRB)

1.  PURPOSE

The purpose of this document is to provide the SPAWAR claimancy policy and guidance on Contract Review Boards (CRBs).

2.  POLICY

A CRB is an optional  management technique for obtaining signatures at a  level above the Contracting Officer. Both System Centers San Diego and Charleston use this technique.

3.  RESPONSIBILITIES


See Procedures, paragraph 4 below.

4.  PROCEDURES

Procedures, including membership, actions requiring CRB approval, documentation, and presentations are unique to each systems center and can be found in the following documents:

a. HQ Specific:  Not applicable;

b. SSC CH Specific: Pre-Award Module 13, Contract Review Board Approvals; and

c. SSC SD Specific:  Contracts Standard Operating Procedure #122, Contract Review Board (CRB).

5.  APPROVALS

Approvals are outlined within Site Specific documents in paragraph 4 above.

6. MISCELLANEOUS
None


[image: image5.wmf]
EQUAL EMPLOYMENT OPPORTUNITY (EEO) COMPLIANCE

1. PURPOSE

The purpose of this document is to provide the policy and procedures for requesting and obtaining pre-award EEO compliance reviews.

2. POLICY
a. Executive Order (EO) 11246, as amended, sets forth the Equal Opportunity clause (FAR 52.222-26) and requires all government agencies to:

(1) Include the clause in all nonexempt government prime contracts and subcontracts, and 

(2) Act to ensure compliance with the clause and other regulations of the Secretary of Labor to promote the full realization of equal opportunity.  No contract or modification involving new work shall be entered into, and no subcontract shall be approved by a contracting officer, with a person who has been found ineligible for reasons of noncompliance with EEO requirements.  

b. Compliance Review: To determine whether the contractor or subcontractor is complying with the provisions of FAR 52.222-26, contracting officers shall request a pre-award compliance review for each non-construction contract (including letter contracts and indefinite delivery type contracts, first-tier subcontract, contract modifications which add new work, or basic ordering agreements valued at $10 million (base award plus options) or more, or when increasing the aggregate value of an existing contract to $10 million or more.

3. RESPONSIBILITIES

a. The Office of Federal Contract Compliance Program (OFCCP), Department of Labor (DoL) is responsible for administering the EEO Program.

b. PCO/contract specialist is responsible for requesting and obtaining preaward contract compliance clearances from OFCCP.

4. PROCEDURES
a. Requesting the Review: The PCO/contract specialist shall search the National Pre-Award Registry to determine whether the prospective contractor has been found to be in compliance with the equal opportunity regulations and so state in the Business Clearance or Price Negotiation Memorandum.  If the specific contractor is listed on the registry, the PCO is not required to request pre-award clearance from the OFCCP.  If the contractor is not listed, contact the cognizant Regional OFFCP office via facsimile or email (verbal and/or email requests are strongly encouraged.).  Provide the name, address, and telephone number of the prospective contractor and any corporate affiliate where work is to be performed.  Also, provide name, address, and telephone number of each proposed first-tier subcontractor with a proposed subcontract estimated at $10 million or more; anticipated award date; information as to whether the contractor and first-tier subcontractor have previously held any government contracts or subcontracts; place or places of contract performance and first-tier subcontracts estimated at $10 million or more, if known; and the estimated dollar amount of the contract and each first-tier subcontract, if known.

b. Timeliness:  Requests must reach OFCCP no later than 15 days prior to proposed award date.  If OFCCP does not inform the PCO within 15 days of the preaward review request, of its intention to conduct a preaward compliance evaluation, clearance shall be presumed, and the PCO is authorized to award the contract.  If OFCCP does inform the PCO within 15 days of the preaward review request, of its intention to conduct a preaward compliance evaluation, OFCCP shall be allowed an additional 20 days after the date that it so informs the PCO.  If OFCCP does not provide the PCO with its conclusions within that 20-day period, clearance shall be presumed, and the PCO is authorized to award the contract.  Further, if any of the aforementioned time lines would delay a critical award beyond the time needed by the government to make award or beyond the time specified in the bid or proposal, or an extension thereof, the PCO shall immediately inform the OFCCP regional office of the required award date.  Also, if OFCCP determines that the review cannot be completed by the imposed date, the PCO shall submit written justification for the award to the head of the contracting activity (HCA), who, after informing the OFCCP regional office, may then approve award without the preaward clearance.

c. Inquiries:  Any inquiry by a contractor regarding the status of their preaward compliance review shall be referred to the cognizant regional OFCCP office.  Any complaints received by the PCO alleging a violation of the requirements of EO 11246 shall be handled in accordance with FAR 22.808 and DFARS 222.806.

d. Exemptions:  Specific cases may allow for exemptions to all or part of EO 11246.  PCOs/contract specialists should become familiar with the exemptions and procedures for requesting an exemption at FAR 22.807 and DFARS 222.807.

e. Contractor Violations: Should any contractor performing on a federal government contract be found in violation of EO 11246, one or more of the actions at FAR 22.809 shall be imposed.

5. APPROVALS

The PCO is responsible for reviewing and concurring with Requests for EEO Clearance. SPAWAR 02/02A shall approve critical awards that do not receive preaward clearance.

6.  MISCELLANEOUS
	TOOL BOX

· Regional OFCCP Offices:  FAR 22.609 provide the geographic jurisdictions of regional offices of OFCCP

· Request for Pre-Award EEO Compliance Review sample format



· ESA OFCCP National & Regional Program Personnel (address/telephone)
Note:  e-mail addresses not included




SAMPLE REQUEST LETTER









     4200

                                                                                           
    Ser _________

                                                                                                          
    (date)
From:  Contracting Officer, Space and Naval Warfare Systems Center, San Diego

            Code XXXX

To:      OFCCP/ESA- Philadelphia, U.S. Department of Labor, Gateway Bldg Rm 1310, 

            3535 Market Street, Philadelphia PA 19104 

Subj:  REQUEST FOR EEO PRE-AWARD COMPLIANCE CLEARANCE FOR 

          SOLICITATION N66001-96-R-XXXX
1.   The Space and Naval Warfare Systems Center, San Diego is anticipating an award of Solicitation N66001-96-R-XXXX.  In accordance with FAR 22.805(a)(4), a preaward EEO clearance is requested for the following offeror:

           a.  Contractor:   



(name & address)
b.  Point of contact: 



(Name and phone number)
            c.  Anticipated date of award:  

(date)
            d.  Previously  held  Government contracts.
(contractor) has certified its








participation in a previous contract

subject to EEO compliance

e.  Place of performance:  
25%- Government facility (city/state) and aboard ships in the US and at foreign ports 


75% - (contractor’s)  facilities

            f.  The total anticipated dollar amount:  
(dollar value and length of contract)
2.  A written reply, forwarded to attention (contract negotiator),  is requested by day/month/year.  Our FAX number is (number).   Questions regarding this matter should be addressed to (name), Contract Negotiator at (phone number).
(name)
                                    
Contracting Officer

Copy for the official contract file
CONTRACT MANAGEMENT PROCESS GUIDE  (CMPG)
                                       Version 1.0, July 2004
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