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 ORGANIZATIONAL CONFLICTS OF INTEREST

 (OCI)

1. PURPOSE

The purpose of this document is to convey the policy and procedures for inclusion of the Organizational Conflicts Of Interest (OCI) clause and the process to mitigate any actual or potential OCIs. This document implements within the SPAWAR Claimancy the requirements of FAR Subpart 9.5 and NMCARS Subpart 5209.5.

2. POLICY

It is SPAWAR Contracts Policy that the Contracting Officer identifies potential OCIs and attempts to mitigate them if at all possible.

Per FAR 2.101, OCI means that because of other activities or relationships with other persons, a person is unable or potentially unable to render impartial assistance or advice to the Government, or the person’s objectivity in performing the contract work is or might be otherwise impaired, or a person has an unfair competitive advantage.

OCIs are more likely to occur in contracts involving --

(1) Program management support services;

(2) Consultant or advisory and assistance services;

(3) Contractor performance of or assistance in technical evaluations; or

(4) Preparing Specifications or Statements of Work;

(5) Systems engineering and technical direction work performed by a Contractor that does not have overall contractual responsibility for development or production
3. RESPONSIBILITIES

a.
Head of the Contracting Activity (HCA) may waive the FAR requirements for OCIs if it is determined that it is not in the Government’s best interest.  In other words, the inclusion of an OCI clause in a solicitation may be waived, even if there is a potential for a conflict. All requests for waivers must be in writing and set forth the extent of the conflict.  The HCA is the agency head’s designee for approval, without power of redesignation.

b.
Chief of the Contracting Office (02A) shall approve, modify or reject the Contracting Officer’s recommendations, in writing. 

c.
The Contracting Officer   has responsibility for determining whether there is a potential OCI.

(1)
Contracting officers shall review requirements and analyze planned acquisitions in order to --

(i)
Identify and evaluate potential OCIs as early in the acquisition process as possible; and

(ii)
Avoid, neutralize, or mitigate significant potential conflicts before contract award.


(2)
Contracting officers should obtain the advice of counsel and the assistance of appropriate technical specialists in evaluating potential conflicts, developing any necessary solicitation provisions and contract clauses, and evaluating mitigation plans.

(3)
Contracting Officer need only formally document the Contracting Officer’s judgment when a substantive issue concerning a potential OCI exists.

(4)
If the Contracting Officer decides that a particular acquisition involves a significant potential OCI, the Contracting Officer shall, prior to issuing a solicitation, submit for approval to the Chief of the Contracting Office a course of action for resolving the conflict, including:

(i) A written analysis, including a recommended course of action for avoiding, neutralizing, or mitigating the conflict,

(ii) Advise the Chief of the Contracting Office that SPAWAR Clause H-306, Organizational Conflict Of Interest (Draft) will be included in the solicitation and contract, and because the clause is a “substantially the same as” clause, recommend any alterations to the clause that may be needed to address the unique requirements of the contract;

(iii) The Contracting Officer shall –

(a)
Include SPAWAR Provision L-339, Notice of Organizational Conflict of Interest and SPAWAR Clause H-306 (Draft) clause in the solicitation and contract;

(b)
Consider additional information provided by prospective contractors in response to the solicitation or during negotiations; and

(c) Before awarding the contract, resolve the conflict or the potential conflict in a manner consistent with the approval or other direction by the Chief of the Contracting Office.

The Contracting Officer has the overall responsibility for ensuring the appropriate OCI clause is placed in the solicitation.  The available clause and its prescription can be found in the SPAWAR Clausebook and is in the Toolbox at the end of this document.  The Contracting Officer may tailor the clause to fit the particular acquisition.

The SPAWAR Legal Counsel is responsible for advising the Contracting Officer in the evaluation of potential conflicts and reviewing any solicitation provisions and contract clauses.  Should a potential OCI exist, the SPAWAR Legal Counsel shall advise the Contracting Officer on the adequacy of a mitigation plan or recommend changes to the plan submitted by the offeror.

Program Manager /Technical Originator should assist the Contracting Officer in identifying potential OCIs and assist in developing any necessary solicitation provisions and contract clauses as well as reviewing mitigation plans.

4. PROCEDURES

OCIs are becoming more common as the Federal Government moves towards contracting of services that traditionally were done by Government employees and with merging of companies.  For example, several traditional service contractors have merged with or acquired hardware producing companies.  This may create conflicts when one division of the company, which primarily provides support services to the Government, is involved in evaluating or recommending hardware to meet Government requirements and then produces that hardware in another division of the same company. 

OCIs may arise in the following situations: 

1) The Contractor is tasked to perform “support services” related to a future acquisition for which the Contractor would like to compete, either as a prime, subcontractor, or consultant (“support services” includes, but is not limited to, ., program management support services, preparing specifications or statements of work, advisory and assistance services including consultant services and assistance in technical evaluations, and systems engineering and technical direction work). The Contractor is tasked to perform support services related to a current contract for which the Contractor is the contractor, a subcontractor, or consultant, or

2) The Contractor is tasked to perform support services related to a future acquisition or current contract, and the Contractor will have access to proprietary information of other companies. 

In the above or similar situations, OCIs may arise because either, 1) the Contractor is placed in conflicting roles that may bias the Contractor’s judgment, 2) the Contractor is being placed in a role that will enable it to obtain an unfair competitive advantage in the competition for the award of a SPAWAR contract, or 3) the Contractor has an impaired objectivity in the competition and/or during contract performance.   

If the Contracting Officer discovers that a potential conflict exists, the Contracting Officer should start an investigation, with the assistance of the Program Manager/Technical Originator, to identify all actual and potential OCIs.  In fulfilling their responsibilities for identifying and resolving potential conflicts, Contracting Officers should avoid creating unnecessary delays, burdensome information requirements, and excessive documentation.  If information concerning prospective contractors is necessary to identify and evaluate potential OCIs or to develop recommended actions, the Contracting Officer should first seek the information from within the Government or from other readily available sources.  The exercise of common sense, good judgment, and sound discretion is required in both the decision on whether a significant potential conflict exists and, if it does, the development of an appropriate means for resolving it.

If the Contracting Officer determines a significant actual or potential OCI exists, the Government and Contractor must act to avoid, neutralize, or mitigate the actual or potential OCI.  As a part of this process and prior to the release of a solicitation, the Contracting Officer shall provide a written analysis, including a recommended course of action for avoiding, neutralizing, or mitigating the conflict, a draft solicitation provision, and if appropriate, a proposed contract clause.  Included in the course of action shall be a requirement for the potential Offeror/Contractor to submit a mitigation plan.  This written analysis shall be provided to the Chief of the Contracting Office for review and approval prior to release of the solicitation.  The Chief of the Contracting Office shall consider the benefits and detriments to the Government and prospective contractors.  The Chief of the Contracting Office, prior to contract award, shall also approve all mitigation plans.

The Contracting Officer should work with the potential Offeror/Contractor on the mitigation plan to ensure all concerns are addressed.  Any mitigation plan shall include, at a minimum, an agreement by the Contractor that it shall execute an appropriate Contractor-Government Non-Disclosure Agreement.  The mitigation plan shall also require the Contractor to have its employees, that will be performing work on the task, execute appropriate Contractor Employee Non-Disclosure Agreements with the Contractor and to provide copies of those agreements to the Contracting Officer upon request.  The Contractor shall also require its subcontractors performing work under the tasking to execute the same or similar non-disclosure agreements.  The Contractor shall maintain copies of these agreements and provide them to the Government at the Government’s request.  

In reviewing mitigation plans, the Contracting Officer should examine the plan based on the particular facts and nature of the conflict.  A mitigation plan should address but not be limited to the following information:

· How the company plans to identify and track actual or potential OCIs

· How source selection information or proprietary data will be physically safeguarded (e.g., locked file cabinets, safes, etc…) 

· How company personnel working on the contract will be segregated from the rest of the company workforce and, if need be, report through separate chains of command; 

· How data security measures, including computer workstations dedicated to the contract will be in separate, secure areas and require unique passwords for access;

· How the company handles an improper disclosure of sensitive information and how that is communicated to the Contracting Officer;

· How the OCI clause is flowed down to subcontractors and how that is administered;

· Training of personnel in their non-disclosure and procurement integrity responsibilities and penalties the company may impose if sensitive information is disclosed;

-
The process the company goes through to obtain Non-Disclosure Agreements executed between itself and subcontractors as well as those signed by company employees.
The Contracting Officer, with assistance from the Program Manager/Technical Originator and advice of Counsel, will determine if the proposed actions in the mitigation plan adequately mitigate the OCI.  If the Contracting Officer determines that the mitigation plan is inadequate, but that it is possible to mitigate the potential conflict, the Contracting Officer will recommend changes and additions to the mitigation plan.  If the Contracting Officer determines that the plan is adequate, the Contracting Officer shall submit a recommendation for approval of the mitigation plan to the Chief of the Contracting Office.  If the Contracting Officer determines that the mitigation plan is inadequate and it is not possible to mitigate the conflict, the Contracting Officer will so advise the Chief of the Contracting Office.  

The contracting officer shall award the contract to the apparent successful offeror, unless a conflict of interest is determined to exist that cannot be avoided or mitigated.  Before determining to withhold award based on conflict of interest considerations, the Contracting Officer shall notify the Contractor, provide the reasons, and allow the Contractor a reasonable opportunity to respond.  If the Contracting Officer finds that it is in the best interest of the United States to award the contract notwithstanding a conflict of interest, a request for waiver shall be submitted to the HCA in accordance with FAR 9.503.  The waiver request and decision shall be included in the contract file.

5. MISCELLANEOUS
OCI Toolbox

(1) OCI Clause H-306 (Draft) Section H SPAWAR Clausebook 

(2) Contractor Employee Non-Disclosure Agreement

(3) Contractor Government Non-Disclosure Agreement
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